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temptation of law, in Tennessee, and the crime was deemed to have been com- 
mitted in Tennessee, and not in North Carolina. Subsequently, in extradition 
proceedings instituted for the purpose of taking them to Tennessee for trial there, 
it was held that they were not fugitives from justice, under the Constitution of the 
United States or under the statute of North Carolina. State v. Hall; 115 N. C. 
811 (44 Am. St Rep. 501). The dissenting opinion in the latter aspect of the 
case places the majority of the court upon the horns of a dilemma from which it 
is rather difficult to escape. Says Clark, J : "On appeal the conviction was re- 
versed, this court holding that there was a defect of jurisdiction because the 
offense was committed in Tennessee, and that, in legal contemplation, the parties 
committing the crime were in Tennessee. If they were in Tennessee when they 
committed the crime, they are now in North Carolina, and, in legal contemplation, 
are necessarily fugitives from justice. If they were not in Tennessee, but in North 
Carolina, when they committed the crime, then it was error to hold that the de- 
fendants could not be convicted in North Carolina. They should be ried in the 
jurisdiction in which they were when the offense was perpetrated. That has been 
held to be in Tennessee. If that is sound law, and the defendants, were then, in 
law, in Tennessee, and now, in fact, are in North Carolina, they are, in legal con- 
templation and within the language and purport of the extradition law' 'fugitives 

from justice.' If a mob, occupying the Jersey side of the Hudson, should 

shell the city of New York, or from the opposite shore of the Delaware should 
cannonade the city of Philadelphia, its members would be liable to no punishment 
in New Jersey, under the decisions of the courts, because, ' in contemplation of 
law,' the mobs are in New York and Pennsylvania. But if it is true, as is con- 
tended by the defendants, that the members of the mob cannot be extradited be- 
cause the mob never was in those cities, it would be a singular state of things. 
This ruling would also place Savannah, Memphis, St. Louis, Cincinnati, Louisville 
and hundreds of other cities and towns at the mercy of any mob which might 
assemble, with weapons of long range, across the state line." W. M. L. 



Stover v. Commonwealth.* 

Virginia Court of Appeals : At Staunton. 

(September 19, 1895.) 

1. Criminal Law — Petti larceny — successive convictions — sections S90S and 8907 of 
Code. The punishment prescribed for the third, or any subsequent, convic- 
tion of petit larceny, is regulated by section 3907 of the Code. Section 3906 
does not apply to successive convictions, of petit larceny, but must be read in 
connection with Section 3905, which applies to offences which are felonious 
in themselves, punishable by confinement in the penitentiary, and not made 
so because of prior convictions of a less offence. 

•Reported by M. P, Barks, State Reporter. 
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2. Criminal Law — Appellate Court — admission of evidence — harmless error. The 

appellate court will not reverse the judgment of the trial court for alleged 
errors in the admission of evidence, when it is apparent that the accused was 
not, and could not have been, prejudiced thereby. 

3. Criminal Law — Plea of "not guilty" puts sanity of the accused in issue. The 

sanity of one accused of crime is put in issue by his plea of " not guilty," 
and a verdict of " guilty " is a finding that the accused was sane at the time 
the offence was committed. 

Writ of error to a judgment of the Hustings Court of the City of 
Staunton, rendered March 21, 1895, sentencing the plaintiff in error 
to confinement for life in the penitentiary. Reversed. 

The first count of the indictment charged the plaintiff in error with 
the larceny of "one piece of bacon of the value of thirty -seven and a 
half cents." 

The second and third counts of the indictment are as follows : 

" And the jurors aforesaid, upon their oath aforesaid, do further present that 
the said Joshua H. Stover has been three times before convicted and sentenced 
for like offences in the United States, to-wit : petit larceny, to-wit : That on the 
26th day of April, 1882, and before the commission of the offence hereinbefore 
charged, in the State of Virginia, before Thomas A. Gordon, a Justice of the 
Peace for the city of Staunton, the same being then and there a court of compe- 
tent jurisdiction in the premises, the said Joshua H. Stover was by the name of 
Joshua Stover convicted and sentenced for petit larceny. And that on the 8th 
day of August, 1882, and before the commission of the offence hereinbefore 
charged, in the State of Virginia, in the Mayor's Court for the city of Staunton, 
the same being then and there a court of competent jurisdiction in the premises, 
the said Joshua H. Stover was by the name of Joshua Stover convicted and 
sentenced for petit larceny, the latter being a separate offence from that for which 
he was convicted and sentenced on the said 26th day of April, 1882, the said 
second offence of petit larceny having been committed after the said conviction 
for the said first offence of petit larceny aforesaid. And that on the 20th day of 
November, 1882, and before the commission of the offences hereinbefore charged, 
in the State of Virginia, in the Mayor's Court for the City of Staunton, the same 
being then and there a court of competent jurisdiction in the premises — the said 
Joshua H. Stover was, by the name of Joshua Stover, convicted and sentenced for 
petit larceny — the latter being a separate offence from those for which he was 
convicted and sentenced on the said 26th day of April, 1882, and the said 8th day 
of August, 1882, the said third offence of petit larceny having been committed 
after the said convictions for the said first and second offences of petit larceny 
aforesaid : And that on the 3d day of August, 1885, and before the commission of 
the offence hereinbefore charged, in the State of Virginia, in the Mayor's Court 
for the City of Staunton, the same being then and there a court of competent 
jurisdiction in the premises, the said Joshua H. Stover was, by the name of Joshua 
Stover, convicted and sentenced for petit larceny — the latter being a separate 
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offence from those for which he was convicted and sentenced on the said 26th day 
of April, 1882, and on the said 8th day of August, 1882, and on the said 20th day 
of November, 1882, the said fourth offence of petit larceny having been com- 
mitted after the said convictions for the said first and second and third offences 
of petit larceny aforesaid. 

" And the jurors aforesaid, upon their oaths aforesaid, do further present that 
the said Joshua H. Stover has been twice before convicted and sentenced in the 
United States to confinement in the penitentiary, to-wit : That on the 11th day of 
May, 1883, and before the commission of the offence first hereinbefore charged, 
in the State of Virginia, in the Hustings Court for the city of Staunton, the same 
being then and there a court of competent jurisdiction in the premises, the said 
Joshua H. Stover was by the name of Joshua Stover convicted and sentenced to 
confinement in the penitentiary, for having been three times convicted of petit 
larceny; and that on the 10th day of March, 1887, and before the commission of 
the offence first hereinbefore charged, in the State of Virginia, in the Hustings 
Court for the city of Staunton, the same being then and there a court of competent 
jurisdiction in the premises, the said Joshua H. Stover was, by the name of Joshua 
Stover, convicted and sentenced to confinement in the penitentiary for having 
been three times before convicted /or petit larceny, the latter being a separate 
offence from that for which he was convicted and sentenced to the penitentiary 
on said 11th day of May, 1883." 

Upon the trial the jury rendered the following verdict: 

"We, the jury, find the prisoner guilty of petit larceny, as charged in the 
within indictment ; and we, the jury, further find that the accused has been twice 
before convicted and sentenced for petit larceny in the United States. 

" We, the jury, fix his imprisonment at confinement in the penitentiary house 
of this Commonwealth for the term of one year, and we, the jury, further find 
that the accused has been twice before convicted and sentenced in the United 
States to confinement in the penitentiary." 

Upon this verdict the court entered judgment that the plaintiff in 
error "be imprisoned in the penitentiary house of this Commonwealth 
for the term of one year, as ascertained by the verdict of the jury; , 
and the jury having found, as shown by its verdict, that the prisoner 
has been heretofore twice sentenced to confinement in the penitentiary 
in the United States, this court sentences him now to confinement in 
the penitentiary for life. 4 ' 

R. Lockhart Gray, for the plaintiff in error. 

Attorney-.Gemeral, R. Taylor Scott, for the Commonwealth. 

Buchanan, J. , delivered the opinion of the court. 

The accused was indicted for petit larceny in the Hustings Court of 
the city of Staunton. The indictment, in addition to the charge of 
petit larceny, contained the further allegations that the accused had* 



604 VIRGINIA LAW REGISTER. [Dec, 

before the commission of the offence for which he was then indicted, 
been convicted of like offences four times, and sentenced therefor; that 
after these four convictions and prior to the commission of the offence 
charged in the indictment, he had been twice convicted and sentenced 
to confinement in the penitentiary in the United States for offences of 
like character.. 

The jury found that he was guilty of the offence charged in the in- 
dictment, and that he had, before the commission of that offence, been 
twice convicted and sentenced for like offences. They also found that 
he had twice before been convicted and sentenced to confinement in the 
penitentiary in the United States. 

The trial court, being of opinion that the allegations of the indict- 
ment and the findings of the jury brought the case within the provis- 
ions of section 3906 of the Code, sentenced the accused to confinement 
in the penitentiary for life. This action of the Court is assigned as error. 

Section 3906 of the Code provides that • ' when any such convict 
shall have been twice before sentenced in the United States to confine- 
in the penitentiary, he shall be sentenced to be confined in the peni- 
tentiary for life. ' ' The preceding section of the Code, and the one to 
which we must look for the meaning of the words ' ' such convict ' ' pro- 
vides that ' ' where any person is convicted of an offence, and sentenced 
to confinement therefor in the penitentiary, and it is alleged in the in- 
dictment on which he is convicted, and admitted, or by the jury found, 
that he had before been sentenced in the United States to a like pun- 
ishment, he shall be sentenced to be confined five years in addition to 
the time to which he is or would be otherwise sentenced." This sec- 
tion shows, we think, that the words "such convict," as used in sec. 
3906, refers to a person who has been twice before indicted, convicted, 
and sentenced to confinement in the penitentiary in the United States 
for offences which are penitentiary offences in themselves when com- 
mitted, and not made so because of repeated convictions and sentences 
for offences which would otherwise be misdemeanors. In other words, 
we do not think that under sees. 3905 and 3906 of the Code, any per- 
son can be sentenced to confinement in the penitentiary for life upon 
conviction of an offence which is punishable by confinement in the 
penitentiary, because he has been twice before convicted and sentenced 
to confinement in the penitentiary, unless it appears that these offences 
were fefonies in themselves and not made' felonies in the particular case 
because of the prior conviction of the party accused. This view is 
strengthened by the prior legislation upon this subject. 
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The law of 1796 (Code 1803, ch. 200, p. 355) which provided, 
among other things, for the establishment of the penitentiary and the 
abolition of capital punishment (except for murder in the first degree), 
declared, in the 24th section, that "If any person convicted of any 
crime, which is now capital or a felony of death without benefit of 
clergy, shall commit any such oflence a second time, and shall be legally 
convicted thereof, he shall be sentenced to undergo an imprisonment in 
said penitentiary house at hard labor for life, ' ' &c. , &c. 

In the 13th sec. ch. 171 of 1 Kev. Code of 1819, p. 619, it is pro- 
vided that "If any person guilty of an offence punishable by confine- 
ment in the penitentiary shall have been convicted thereof, &c, and 
shall afterwards commit any other offence which, by law, if there had 
been no previous conviction, would have been punishable with confine- 
ment in the penitentiary for a period not less than five years, every 
such offender being thereof lawfully convicted, shall be punished by 
confinement in said penitentiary for life. ' ' 

These provisions have been in various respects modified by subse- 
quent legislation, but in none of the changes made, so far as we can 
ascertain, is there any such change in the language used as to show an 
intention on the part of the legislature to alter or dispense with the re- 
quirement that the original offence (upon which are based the subse- 
quent proceedings which result in a life sentence in the penitentiary), 
must be a felony, or a crime punishable by confinement in the peniten- 
tiary because of the character of the offence and not because of the 
character of the offender. This construction of these sections of the 
Code seems to be not only the natural and proper one from their lan- 
guage and history, but it avoids bringing them in conflict with the next 
section, 3907, of the Code. That section provides that "when. any 
person is convicted of petit larceny, and it is alleged in the indictment 
on which he is convicted, and admitted, or by the jury or justice before 
whom he is tried, found, that he has been before sentenced in the 
United States for the like offence, he shall be confined in jail not less 
than thirty days, nor more than one year; and for a third, or any 
subsequent offence, he shall be confined in the penitentiary not less than 
one nor more than two years." If it be held, as was done by the trial 
court, that a party, who has been convicted and sentenced to confine- 
ment in the penitentiary twice before for petit larceny, can, upon a 
third conviction for the same offence, be sentenced to the penitentiary 
for life, that portion of sec. 3907 which provides that "for a third, or 
any subsequent offence, he shall be confined in the penitentiary not less 
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than one year nor more than two years, ' ' is rendered inoperative after 
he has been convicted and sentenced to the penitentiary twice for petit 
larceny; for then his punishment would no longer be controlled by sec. 
3907, but by sec. 3906. 

By holding that sees. 3905 and 3906 of the Code do not apply to 
convictions for petit larceny and sentences to the penitentiary therefor, 
but that such cases are governed by sec. 3907, the different provisions 
of these statutes are reconciled and they are made consistent and har- 
monious. And thus a result is reached which one of the cardinal rules 
of construction makes it the duty of courts to accomplish, if possible, 
in construing it. 

It is also assigned as error that the court refused to exclude from the 
consideration of the jury the evidence introduced to prove that the ac- 
cused had been convicted and sentenced to the penitentiary on the 16th 
day of November, in the year 1887, because the allegation of the in- 
dictment was that such conviction and sentence was on the 10th day of 
that month, and there was, therefore, a variance between the time 
alleged and the time proved. 

It is unnecessary to decide this question, whether there was a vari- 
ance, as that evidence was wholly immaterial in the view we have 
taken of this case. Its admission did not prejudice the accused. The 
jury fixed his term of confinement in the penitentiary at one year, the 
shortest period which they could fix. Their verdict was clearly and fully 
sustained by the material and legitimate evidence introduced. An 
appellate court does not reverse the trial court for errors in the admis- 
sion of evidence when it can clearly see that no prejudice did or could 
result therefrom to the accused. 

Neither is it necessary to consider the assignments of error based 
upon the action of the Court in sentencing the accused to confinement 
in the penitentiary for life, since that action of the Court was erroneous 
and must be reversed.- 

The instructions given by the Court upon the subject of the prisoner's 
insanity correctly stated the law to the jury under the facts of this case, 
and this assignment of error to the action of the Court in giving and 
refusing instructions upon this point must be overruled. 

The Court properly refused, after the verdict of the jury had been 
rendered, to empannel another jury to determine the sanity of the ac- 
cused. That question had been directly put in issue upon the trial of 
the case, and the jury in finding him guilty of the offence charged 
necessarily found that he was sane when it was committed. Nothing had 
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transpired since the trial which could cause the Court to have any 
reasonable doubt as to his sanity, or authorize it to proceed under sec- 
tion 4032 of the Code. The after-discovered evidence relied on upon 
the motion for a new trial was plainly insufficient under the well-settled 
rules of this Court. It was merely cumulative. No sufficient reason 
was shown why these alleged after-discovered witnesses could not have 
been produced at the trial. The Hustings Court did not err in overrul- 
ing the motion for a new trial. 

We see no error in the proceedings of the Hustings Court prior to 
its action upon the verdict of the jury. In sentencing the accused to 
confinement in the penitentiary for life it erred, and for this error its 
judgment must be reversed, and the cause remanded to the said Hust- 
ings Court, with directions to it to enter judgment in accordance with 
the verdict of the jury, which fixed his term of confinement in the 
penitentiary at one year. 

BY THE EDITOR. — There is an apparent incongruity between section 3907 
of the Code, under which the plaintiff in error was convicted, and the next two 
preceding sections, 3905, 3906. Standing alone, it is clear that section 3907 has 
reference only to cases of petit larceny and the punishment prescribed therefor, 
No other punishment in such cases is inflicted except that specifically prescribed 
by that section. The error into which the Corporation Court of Staunton fell was 
by construing the section as coming within the operation of the two preceding 
sections, the effect of which was practically to render sec. 3907 nugatory. 

The three sections, notwithstanding some changes made in them by the legisla- 
ture from time to time, have always stood in the same relation to each other since 
the Code of 1849, as may be seen by comparison of the several statutes — the sec- 
tions all the time following in the same order. The apparent inconsistency can 
only be reconciled by the established rule of construction in such cases. 

It has been thus formulated in its application to the Code : " It is a settled rule of 
construction that all statutes in pari materia should be read and construed together, 
as if they formed parts of the same statute and were enacted at the same time, and 
where there is a discrepancy or disagreement among them such interpretation 
should be given as that all may, if possible, stand together. Potter's Duarr. Stat, 
and Con. 144, 145. 

The rule applies with peculiar force, in the construction of a statutory Code, to 
the several parts thereof which relate to the same subject-matter, were conceived by 
the same minds, prepared by the same hands, and were adopted at the same time 
by the same legislative body." Dillard v. Thornton, 29 Gratt. at p. 396. 

As in Dillard v. Thornton, so in Easley v. Barksdale, 75 Va. 274, the rule was 
applied to the construction of the Code as one act so as to harmonize sections 
apparently conflicting. See at p. 281. 



